Notes to ULSfiling of the Attached
“Petition for Clarification, and Action Deemed Appropriate”
And Erratum

Notes:

The attached “Petition for Clarification, and Action Deemed Appropriate” (the
“Petition”) was filed with the FCC Secretary on Tuesday August 8, 2006, by the below email.*

* [In the below, the wtbsecretary email was inadvertently listed three times.]

----- Original Message-----

From: wchavens@aol.com

To: wtbsecretary@fcc.gov; wtbsecretary@fcc.gov; wtbsecretary@fcc.gov
Cc: jst@aim.com

Sent: Mon, 7 Aug 2006 11:59 PM

Filing under FCC 01-345

This Petition is also being filed herewith on ULS under the file numbers of the subject
two long form applications.

Erratum:

The Petitioners cite here the Public Notice referenced at the top of the attached Petition
that listed the long forms accepted for filing: Public Notice, DA 06-1520, released July 26,
2006.

In addition, the Petitionersinclude at the end of thisfiling on ULS a Certificate of
Service. (Therewas no Certificate of Service included with the filing of the attached viathe
email included below. This cures that inadvertent omission.)



Beforethe

Federal Communications Commission
Washington, D.C. 20554

In the Matter of:
AUCTION 65

Public Notice Regarding Long Forms
Accepted for Filing

N N N N N

In the Matter of:

Amendment of Part 22 of the Commission’s WT Docket No. 03-103
Rules To Benefit the Consumers of Air-
Ground Telecommunications Services

)
)
)
)
)
)
Biennial Regulatory Review—Amendment of )
Parts 1, 22, and 90 of the Commission’'sRules )
)
Amendment of Parts 1 and 22 of the ) WT Docket No. 05-42
Commission's Rules To Adopt Competitive )
Bidding Rules for Commercial and General )
Aviation Air-Ground Radiotelephone Service )
)
Application of Verizon Airfone Inc. for ) File No. 0001716212
Renewal of 800 MHz Air-Ground )
Radiotelephone License, Call Sign KNKG804 )
To: Office of the Secretary
Attn: Chief, Wireless Telecommunications Bureau

Petition for Clarification, and Action Deemed Appropriate,
Under Sections 1.939, 1.2108, and 1.41

For the reasons given in the attachment hereto, which isincorporated and referenced
herein, the undersigned parties (“Petitioners’) seek a clarification of the rules and matters posed
in the attachment, including with regard to the long forms of the parties who won Auction 65
licenses.

As stated in the attachment, Petitioners believe that fundamental rules regarding the Air-

Ground service at issue in Auction 65 were not clear and were never clarified, and this resulted



in adefective auction. While Petitioners do not seek to challenge the winning bidders per se,
Petitioners participated in this auction and were entitled to do so under clear and fair rules. The
larger issues Petitioners posed in the attached, and thusin this Petition, is whether the FCC has
authority it clearly believesit has to make and apply unclear rules. Based on numerous other
similar actions by the FCC that has adversely affected Petitioners and their affiliated LL Cs, most
pending on appeal before the FCC or Court, Petitioners believe there exists a pattern illustrates
Petitioners' position.

Petitioners request clarification on this request under the any or all rules cited in the
caption, and based upon such clarification, consequent action upon the subject long form

applications that the FCC deems appropriate.

Respectfully,

(Filed electronically. Sgnatureonfile)

Warren Havens

President:

AMTS Consortium LLC, and

Intelligent Transportation & Monitoring WirelessLLC

2649 Benvenue Avenue # 2-3
Berkeley, CA 94704

(510) 841 2220 phone

(510) 841 2226 fax
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Attachment

Beforethe

Federal Communications Commission
Washington, D.C. 20554

In the Matter of:
DA 06-299

AUCTION 65
Report No. AUC-06-65-B

In the Matter of:
Amendment of Part 22 of the Commission’s WT Docket No. 03-103

Rules To Benefit the Consumers of Air-
Ground Telecommunications Services

)
)
)
)
)
)
)
)
)
)
)
Biennial Regulatory Review—Amendment of )
Parts 1, 22, and 90 of the Commission’s Rules )
)
Amendment of Parts 1 and 22 of the ) WT Docket No. 05-42
Commission's Rules To Adopt Competitive )
Bidding Rules for Commercial and General )
Aviation Air-Ground Radiotelephone Service )
)
Application of Verizon Airfone Inc. for ) File No. 0001716212
Renewal of 800 MHz Air-Ground )
Radiotelephone License, Call Sign KNKG804 )
To: Office of the Secretary
Attn: Chief, Auctions Division, and General Counsel

Response to and Informal Request for Reconsideration of
Order
Regarding
Petition for Declaratory Ruling, and
Supplement and Amendment of Motion for Stay and Rescheduling of Auction 65
Expedited Action Requested

Petitioners hereby respond to the Order referenced above and submits an informal request
for immediate reconsideration. 1

1 Exhibit 4 hereto, DA 06-1001. Exhibit 3 isthe“Clarification PN. Exhibit 2 is Petitioners
emails to the FCC and parties transmitting the Motion and Petition, and subsequent Supplement
and Amendment thereto. Exhibit 1 isthe just noted filings. Capitalized terms herein are defined



The Order states (underling and italics added):

While these questions on their face appear to ask for an interpretation of the
Commission’s Air-Ground Order and service rules, we note that, as the Havens Parties
acknowledge, the Air-Ground Order and Section 22.853 of the Commission’s rules
expressly:

. prohibit anyone from holding a “controlling interest” in licenses authorizing the
use of more than three megahertz of this spectrum.

= apply the definitions of “controlling interests’ and “affiliate” in Sections 1.2110
(©)(2) and (c)(5) of the Commission’srules.

These provisions provide great detail about what constitutes a controlling interest,
including specific guidance on when entities are deemed to have control on the
basis of their affiliation.

That does not answer any of the posed questions, but only illustrates the problems the
guestions dealt with. Neither this rule (the “Rule) nor this Air-Ground Order say that “a
controlling interest [includes] entities . . . deemed to have control on the basis of affiliation.”
(Nor doesthat solvet he problem, as shown below.) Rather, the Rule states:

For purposes of this rule, the definitions of “controlling interests’ and “ affiliate’
set forth in paragraphs (c)(2) and (c)(5) of Sec. 1.2110 of this chapter shall apply.
[Underlining added]

And the Air-Ground Order states:

44. We also will apply?2 the definitions of “controlling interests’ and “ affiliate”
currently set forth in Sections 1.2110(c)(2) and 1.2110(c)(5) of the Commission's

rules. These provisions . . . . together with the other provisions of Sections
1.2110(c)(2) and 1.2110(c)(5) . . . will ensure that no entity will hold a controlling
interest in more than three megahertz of spectrum . . . . [Footnotes in original

deleted, underlining added.]

The meaning seems to be that “controlling interests” in 1.2110(c)(2) and “affiliates’ in
1.2110(c)(5) are “controlling interests’ in this Air-Ground service. “Controlling interest” in
Section 1.2110(c)(2) is narrowly defined in traditional terms of de jure and de facto control of
the entity, whereas “ control” in 1.2110(c)(5) is far more broad. For example, in (c)(5) an officer,
key employee, (presumptively) relatives, and many parties to a contract, are deemed to have
control (sufficient control for affiliation), but they would not have controlling interest under

in the attached filings. In this Response and Informal Request, Petitioners use single spacing as
thisisnot aformal filing in which double spacing is required and single spacing is easier to read.

2 This alone make the rule unclear. Does *apply” mean adopt in full, or apply those parts
that staff finds from time to time “in the public interest,” or what?
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(©)(2) by such status alone.3 Under (c)(5) al affiliates are deemed to have some level of
“control” (as (c)(5)(ii) indicates: “Nature of control in determining affiliation”), not, as the Order
states, some “entities .. . . deemed to have control on the basis of affiliation,” which implies some
affiliates do not have control. If al the Rule, the Air-Ground Order, and the subject Order mean
by “applying” the definition of affiliates is what is meant under (¢)(2), then that is nonsensical:
there would be no sense in it, it would only lead to confusion. And if these mean that all
affiliates, who all have some level of control, are controlling interests, then this auction is fatally
flawed, including since many if not all short forms of bidders did not disclose al affiliates as
controlling interests, and for other reasons indicated below and in Exhibit 1 below.

The Order artificially suggests that Petitioners seek a stay for individual purposes against
the public interest. Instead, by the Order and preceding Clarification PN the Division avoids
disclosing the answers it must have and be ready to use in the auction. The Order instructs that a
stay would delay licensing and that would be bad, citing typical general “public interest”
language the FCC resorts to when it cannot otherwise justify its actions. However (not meaning
disrespect to hard working staff), it is the FCC that is notoriously slow in its decisions regulating
the increasingly fast-paced market, and that otherwise regularly acts contrary to the foundation of
“public interest” which are clear laws, unbiased and timely regulatory action, and transparency.
This caseis an example.4

Petitioners are not here making a full substantive response, and at this time it appears
futile to expect pre-auction reconsideration given the commencement of the auction in a matter
of hours, as well as the clear Division’'s clear avoidance of the questions raised by Petitioners,
two times now, in the Clarification PN and then in the Order. However, prior to the auction
commencement, Petitioners here put on record their strong disagreement with the Order, and
note herein some reasons, as well as their intention to pursue an administrative or judicial appeal
on both procedural and substantive grounds.

Nevertheless, Petitioners ask that the Bureau, upon this informal request, or its own
motion, immediately change the decision in the Order consistent with the Supplement and
Amendment filed yesterday (Exhibits 1 and 2 below) and not hold the auction until the

3 If (apart from Auction 65 and the subject Rule) al affiliates under (c)(5) are controlling
interests under (c)(2) then, besides in this Auction, alarge number of auction applications were
fatally flawed in their disclosures of controlling interests. After the short form filing deadline, no
changes in controlling interest may be made.

4 For example, while the Commission and its delegated authorities extend scant relief for
even nominally late petitions under Section 1.106, citing such asserted “public interest” concern
over delays, the Commission itself hardly ever meets the statute in the Communications Act
requiring it to respond to certain petitions under this section within 90 days. Petitioners and
affiliates have been subject to both sides of this, repeatedly. Applicants and licensees, especially
smaller companies, are seriously injured by being subject to unclear fundamental rules and
procedures which allow Commission authorities to arbitrarily or prejudicialy rule, by the delays
this creates including by challenges, and by the distrust in the Commission that this creates.
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fundamental problems identified by Petitioners and obvious to any reasonably careful and
knowledgeabl e reader are remedied.

The Petition and Motion were submitted and served on 5-1-06 by email. The Division
responded, without emailing a copy to Petitioners, on Friday 5-5-06 with a certain Clarification
Public Notice but not referencing the Petition and Motion. Petitioners obtained a copy off the
FCC website and immediately responded on the next business day, Monday 5-8-06 with an
Supplement and Amendment related to the Clarification PN. The following business day, 5-9-
06, the Division released the Order that addressed the initial Petition and Motion but not the
Supplement and Amendment that was essential to the issues. Prior to the start of the next day (at
this time), Petitioners submit this initial response to the Order for reasons noted above.
Petitioners do not understand from this sequence and the content of the Clarification PN and
Order any valid lawful reasons why the Division first ignored the Petition and Motion in the
Clarification PN, then ignored the Supplement and Amendment in the Order, when the issues
were clearly presented and easy to answer.

As stated in Petitioners Supplement and Amendment (filed on 5-9-06 with the below
email, and by courier), Petitioners position is not merely that it would be helpful to clarify
Section 22.853 (the "Rule") and related procedures, but that it is unconstitutiona and
unenforceable due to being overly vague. It is overly vague and fatally flawed since it does not
state in any intelligible manner what are controlling interests: it “applies’ the definitions in
another rule of both controlling interests and affiliates, which is a clear a mud. Controlling
interests in that referenced rule are narrowly defined, and affiliates are very broadly defined.
Affiliates are most any entity with a close connection, and certainly this can mean any party with
any agreement with or interests in a bidder that is not straight debt or minor equity, and this
would include agreements with another bidder: Petitioners are not the only parties with such
agreement.

We do not believe the Division has authority to hold an auction when, as in this case, the
fundamental eligibility rule is unconstitutionally vague and otherwise fatally flawed: the rule
that: (i) determines, for most if not al Form 175 applications in this auction, what is a qualifying
application that does not need major modification (such applications would be fatally flawed due
to failuretolist al controlling interests, if al "affiliates’ are controlling interests); (ii) determines
how the Division will, after around, decide whether to dismiss certain bids, and if so, which one
of the bidsit will dismiss; (iii) determines how the Division will process Forms 601 to licensing.

If the Division has an interpretation of this very unclear Rule, it could have simply stated
it. The problem appears to be that the Division did not previously consider that this Rule may
mean that all "affiliates" are "controlling interests’ and if so (and even if a court were to find the
Rule not unconstitutionally vague), this auction is already fataly flawed since all or most all
applications either disclosed, or, with larger non-DE bidders, must have, afiliates but the
applicants did not include affiliates under disclosed controlling interests, and to amend
applications for this purpose after the filing deadline would be a magjor amendment and is not
allowed.
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In any case, a fundamental problem is not what clarification the Division will disclose at
some point (that is problem enough: it must have one at this time but will not disclose it) but that
the rule is fatally flawed, and no staff interpretation or Order can fix it. As discussed in the
Petition and Supplement, it must be fixed by rule making under APA procedures, either
amending therule or at least a declaratory ruling subject to public notice and comment.

This cannot be done after the auction, without its rescission, since such a new rule cannot
be retroactively applied.

This Rule, even considering the paragraph cited in the Petition from the Air-Ground
Order relating to this Rule, simply does not state what are "controlling interests." Instead, the
Rule and this paragraph say the FCC will “apply” definitions of controlling interests and
affiliates in Section 1.2110 subparts. Our Petition, and further in its Supplement, asked the
simple question as to what the Division (or Bureau or Commission) thinks this means. If the
Division does not have an answer to this, it cannot, as it asserts in the Order and in the
Clarification PN, know how to process certain bids by bidders who have the same, or some of
the same, controlling interests. (And this does not just apply to Petitioners as the Division must
know but still suggests in the Order and in the Clarification PN.) If the Division does have an
answer to this, then should have ssimply answered the Petition on this fundamental question.

The Order did not address the Supplement and Amendment which it had well before
(given the shortened time frames) before release of the Order. The Order did not address the
fundamental questions raised in the initial Petition and Motion. It suggested these were not ripe.
Yet it took pains to discriminatorily narrow the questions and answer them to box in Petitioners
alone. If these questions are not ripe, then the Division should not have selectively ripen them to
restrict some but not the other bidders. That isunequal, unfair, and chilling.

For the above reasons, Petitioners disagree with the Order and request immediate
reconsideration.

Respectfully,

(Filed electronically. Sgnature onfile.)

Warren Havens

President:

AMTS Consortium LLC, and

Intelligent Transportation & Monitoring WirelessLLC

2649 Benvenue Avenue # 2-3
Berkeley, CA 94704

(510) 841 2220 phone

(510) 841 2226 fax

May 10, 2006, prior to 8 AM Eastern time
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Exhibit 1
The Supplement and Amendment, followed by the Petition and Motion.
Beforethe
Federal Communications Commission
Washington, D.C. 20554

In the Matter of:

AUCTION 65
Report No. AUC-06-65-B

DA 06-299

In the Matter of:

Amendment of Part 22 of the Commission’s WT Docket No. 03-103
Rules To Benefit the Consumers of Air-
Ground Telecommunications Services

)
)
)
)
)
)
)
)
)
)
)
Biennial Regulatory Review—Amendment of )
Parts 1, 22, and 90 of the Commission’sRules )
)
Amendment of Parts 1 and 22 of the ) WT Docket No. 05-42
Commission's Rules To Adopt Competitive )
Bidding Rules for Commercial and General )
Aviation Air-Ground Radiotelephone Service )
)
Application of Verizon Airfone Inc. for ) File No. 0001716212
Renewal of 800 MHz Air-Ground )
Radiotelephone License, Call Sign KNKG804 )
To: Office of the Secretary
Attn: Chief, Auctions Division, and General Counsel

Supplement to Petition for Declaratory Ruling, and

Supplement and Amendment of Motion for Stay and Rescheduling of Auction 65
Expedited Action Requested

Petitioners hereby supplement the Petition and amend Motion referenced above filed in

one filing on April 1, 2006, and correct the date of its filing and service (the “ Supplement”).5

5 Capitalized terms used herein have meanings given in the Petition and Motion. The
Petition and Motion are attached (the text isidentical to theinitial electronic filing, but there may
be changes in format such as line and page breaks.) Thisfiling, including the initial Petition and
Motion text, are also being filed with the Commission by courier in hard copy.



This Supplement, electronically transmitted for filing and service to the parties on Monday 5-8-
06, isin response to the Public Notice released on Friday 5-5-06.6 If the Commission does not
accept under its rules and procedures or by waiver (hereby requested, including due to the
emergency nature of the Motion) the filing of the Petition and Motion electronically on May 1,
2006 with copies also electronicaly filed on that date in the dockets and application captioned
above (as was done), then the filing of this Supplement with the attached Petition and Motion by
courier upon the Commission (as well as electronically) will serve to cure the defect.

Petition and Motion Supplement

The Clarification PN in minor part answered the Petition (with no mention of the
Petition), but raises further fundamental questions needing clarification prior to afair and
effective auction, and was discriminatory and apparently retaliatory. The Clarification PN
articulated a new rule or rule interpretation that would restrict only Petitionersin this auction —a
restriction related only to the identical “common control” that exists between the two Petitioner

entities.7 Thereis no such narrow restriction in Commission rules, rather, there is a much

6 Public Notice, “Clarification of Treatment of Bids by Bidders Sharing a Controlling
Interest,” DA 06-984, dated May 4, 2006 but released May 5, 2006 (the “ Clarification PN”). No
copy was electronically transmitted to Petitioners, although it clearly was in response to the
Petition and Motion (a hard copy arrived a few minutes prior to this filing by Federal Express).
As an initial matter, Petitioners question whether in a Public Notice of this nature, the Auctions
Division staff can make an enforceable material change or clarification to any Commission rule
or Order, as it appears to attempt, or can give rights to its staff to decide, with no criteria
disclosed, upon which bids among certain bidders, after allowing them to be placed, it will then
regject. In contrast, Petitioners sought a Declaratory Ruling under Section 1.2 that would be
binding upon the Commission and would constitute “rule” making under the Administrative
Procedures Act as discussed below and should be conducted accordingly.

7 The Clarification PN was careful to limit the scope of the PN to Petitioners. See footnote
4 and other similar references using the same “common control” phrase. It is clear that the
Clarification PN was in response to the Petition and Motion, but to avoid the real questionsin the
Petition—which would have affect upon all or most bidders—, and to avoid addressing the
Motion, and to chill Petitioners from pursuit of their due process rights in the Petition and
Motion. Petitioners and affiliates have experienced such responses too often from FCC staff on
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broader restriction under Section 22.853—which the Petition sought to clarify with regard to al
bidders8—that isin regard to any sort controlling interest, created “directly or indirectly,” “de
jure or defacto,” by, apparently, certain defined “controlling interests and affiliates”:

No individual or entity may hold, directly or indirectly, a controlling interest in
licenses authorizing the use of more than three megahertz of spectrum (either
shared or exclusive) in the 800 MHz commercial aviation Air-Ground
Radiotelephone Service frequency bands (see Sec. 22.857). Individuals and
entities with either de jure or de facto control of a licensee in these bands will be
considered to have a controlling interest in its license(s). For purposes of thisrule,
the definitions of “controlling interests’ and “affiliate” set forth in paragraphs
(©)(2) and (c)(5) of Sec. 1.2110 of this chapter shall apply.

It is clear that a proper interpretation of this rule, and its application in special bidding
rules for Auction 65 yet to be formulated, is required as requested in the Petition as herby
supplemented. Among the many reasons that can be easily understood are the following:
Depending on whether or not an “affiliate” is a“controlling interest” in this Air-Ground service
(see the Petition discussion of this question), all or most all bidders (since al or most all

disclosed affiliates) may (i) have incorrect and disqualifying Forms 175 if the controlling

too important of issues to believe the incidents are inadvertent or isolated, or to be able to accept
the adverse direct consequences and indirect chilling of rights. Petitioners and affiliates have
such past cases on appeal before the courts and Commission, and intend to do so in this case if
needed. Petitioners are copying the General Counsel’ s office on thisfiling for this purpose.

8 All or virtually all bidders disclosed bidding agreements and/or affiliates. Clarification of
the questions posed in the Petition would or may have major impact upon all such bidders’ Form
175 validity, bidding qualification, financing (and commitment level based on risk), strategy, and
post-auction operation and disposition of licenses. Bidders should not have to enter an auction
without such matters being very clear well before auction commencement, nor it isin the public
interest to hold an auction prior to such time, since it would not be afair and capable attempt by
FCC staff at making a market. As indicated in the Petition, Petitioners have been in many FCC
auctions (including LMS, AMTS, VPC, MAS, and 220 MHz) (never with any default,
disgualification, or sanction) but far too often after an auction, due to unclear or contradictory
rules prior to auction or lack of their application in the auction process, the results involved years
of challenges before the Commission by third parties and/or years of tardy Commission clean up
actions (“conforming” rulesto “intent,” or the like, but in the meantime causing delays, waivers,
etc.), many which drag on to this day. Thus, Petitioners and affiliates now make attempts prior
to an auction to have fundamental rules that are not clear made clear.
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interest, or shared controlling interests, were not accurately disclosed9 (such as if the applicant
guessed wrong on this question), and (i) have more or less funds to use in bidding. Regarding
this last point, a party that provides funds or other support for license bidding and/or subsequent
operations (if the bidding is successful), often will not do so on a straight debt basis, but on a
basis that involves affiliation as defined in Section 1.2110. This is since bidding and post-
winning operations are unpredictable and risky business to pursue and thus outside funding
sources often either require rights to alevel of interest in the bidder that creates affiliation, or the
source requires access to the licenses being sought which also may create affiliation (and as the
Petition noted, the control of interest underlying Section 22. 853, including by “affiliation,” is
control in the licenses, not control in the entity per se).

The Motion (as amended below) should be granted,10 because, as further discussed

herein: (i) the Clarification PN responded to part of the Petition, and thus acknowledged the need

for clarification of fundamental bidding rules as raised in the Petition, (ii) after release of the

9 Under Section 1.2105, change in controlling interest from what was submitted on Form
175 is a mgjor amendment, and an applicant cannot make a major amendment to Form 175 after
the filing deadline.

10 FCC staff may question whether Petitioners seek grant of the Motion for Stay in order to
have additional time to seek, or free up, additional capital for bidding. (FCC staff asked this of
Petitioners in Auction 61, through one of Petitioners legal counsel, when Petitioners sought a
stay in relation to a request to staff to follow existing rules and Orders on tribal land bidding
credits rather then their public notice that in one place provided otherwise.) Petitioners explained
in the Petition and Motion and further in this Supplement that without fair and clear rules, risks
substantialy increase and this inhibits auction financial commitments. Petitioners and their
affiliates have had years of post-auction major problems (after in each auction they entered they
were the or among the major winning bidders) created by lack of clear FCC rules prior to an
auction or failure of FCC to follow rules in an auction or enforce them afterwards regarding
competitors (see preceding footnote). In the case that the Motion is granted and the Petition is
reasonably responded to then Petitioners expect to obtain and be willing to commit more fundsto
bid with in Auction 65 and in post auction license developments. In this case, other bidder's
bidding may or may not change, but these matters are ultimately speculative and cannot be
proven. In any case, the justification for grant of the Motion and response to the Petition are the
public interest reasons given therein, not any bidder’s interest separate therefrom.
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Clarification PN (after any such clarification), even if defective and discriminatory (as is the
Clarification PN as discussed herein), the affected bidders must have time to complete their
bidding preparations, (iii) the Clarification PN raises more questions and problems than it solves,
(iv) the changes or amendments sought in the Petition are needed and would constitute “rule”
making under the Administrative Procedures Act which requires public notice and comment and
a period after publication for putting into effect, and (v) without such changes or amendment
Section 22.853 in unconstitutionally overly vague and thus unenforceable.

In addition to the above, the Clarification PN poses other problems that should be
remedied well before auction commencement: First, the PN on page 2 states:

That is, asingle bidder, or multiple bidders sharing a common controlling interest,
may place bids on multiple licenses, including licenses that comprise a single
band plan. The process of determining provisionally winning bids will not select
two such bids (i.e., two bids on two licenses in a single band plan placed by a
single bidder or by multiple bidders sharing a common controlling interest) as the
provisionally winning bids on both licenses. Nevertheless, one of the bids placed
by a bidder, or by multiple bidders that together may not hold more than one
license, may be selected as a provisionally winning bid.

Clearly, this is meant to apply to the auction closing winning bids also (many bids when
placed may become either a provisional or winning bid). With regard to provisional and ending
winning bids, the fundamental problem here is that in “the process of determining . . . one of the
bids. . . [that] may be selected” is not defined. It is apparently at the discretion of the person(s)
behind the “process” who “may” or may not select “one” or the other of such bids. This could of
course affect the outcome of the auction, as well as intermediate round results (which also can
affect the end of the auction since such intermediate rounds involve use of bidding tools,
including activity waivers, bidding reassessment, and other matters that can affect future round
bidding).

Further on page 2 the Clarification PN states:

The FCC Auction System's selection of provisionally winning bids does not
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constitute a Commission determination that winning bidders are eligible to hold a
license pursuant to Section 22.853 or any other Commission rule. The restriction
against selecting more than one provisionally winning bid from bids by multiple
bidders with a shared controlling interest will be implemented based on
information the applicants provided in short-form applications to participate in the
auction. Each winning bidder remains responsible for compliance with all
applicable Commission rules governing application for a license and licensees,
including Section 22.853. Winning bidders that are ineligible to hold a license for
any reason are subject to default payments under Section 1.2104(g)(2) [Footnote
inoriginal deleted.]

A problem here is that allowing more bids than can count in a round mat skew the
bidding process.11 It would be an easy matter, as suggested in the Petition, to establish a
bidding mechanism that simply did not allow bids that count not be count or could not result in a
winning bid. (Thereisno telling when bidding in around if such round and such bids will be the
final round and winning bid.)

Also, in the above the FCC staff notes that they may use default as a cure if awinning bid
is not alowed under the restrictions in Section 22.853.12 This is not in the public interest for
reasons given in the Petition, drawing upon the LMS auction where this happened as an
example—nor is it even possible without clarification of Section 22.583 for reasons given in
footnote 5 and the related text item “ (i)” in text above.

In addition, this raises the question of which of the two winning bids will be defaulted:
will Commission staff allow the two bidders to decide (if they agree), or will staff decide? This

level of discretion to clean up such a major problem is subject to challenge including by the

11 For example, where certain bidding in this auction is rejected by staff after the round ends
(based on its interpretation of Section 22.853), but it counted for purposes meeting bidding
activity without a waiver, as the Auction PN and the Clarification PN combined appear to
provide.

12 As the Clarification PN notes, the staff are aware of the disclosures on Forms 175 by
which (at least if the applicable rules were clear), staff could determine what bids were
permissible and could result in qualifying provisional and winning bids. However, see footnote
5 and the related text item ‘(i)” in text above: if Section 22.853 is not clarified, then it is quite
possible that some Forms 175 are inaccurate and under current rules, disqualified.
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bidder that gets defaulted, or by other bidders who may seek to buy the subject license without
another auction, and by others who seek it in another auction.

Petitioners do not believe such fundamental decisions should be left to the discretion of
staff when the matters could have been easily addressed by a clear and timely rule change or
declaratory ruling (whichisaso “rule” making under APA: see below) well prior to the auction.

Further, the Clarification PN on page 3 states:

A more complete description of the process for determining the minimum
acceptable bid for nonprovisionally winning licenses reflects the fact that multiple
bidders sharing a common controlling interest cannot win more than one license.
Thus, for non-provisionally winning licenses, the “price” used to determine the
minimum acceptable bid will be equal to the amount of the highest bid placed on
the license by any bidder that does not hold a provisionally winning bid and does
not share a common controlling interest with another bidder that holds a
provisionally winning bid.

This solution,13 however, is different from the solution given above (see first quote
above) for provisionally winning (and final winning) bids. Here, the solution is to not count
either of the bids of the entities with “common” controlling interests, whereas in the former the
solution was that “the [unexplained] process’ would select one or the other. Why the difference?
This, again, illustrates that problem of allowing under the bidding mechanism any bids that cant
be counted (see discussion above). It also illustrated the problem with staff rule making at the
last moment. Any fundamental bidding rule, and round decision rule, has an effect as or more
major than many rules passed by the Commission. At minimum, such “rules’ should be by
binding Declaratory Ruling by the Commission or delegated authority, with allowance for public
comment—as properly sought in the Petition.

As noted above, these mgjor questions raised by the Clarification PN add to the

fundamental ones posed in the Petition, attached below. Auction staff, by the Clarification PN,

13 This“reflect[ion]” itself is apparently the “more compl ete description.”
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has commenced addressing these matters, and should grant the Motion and complete the process.
Otherwise, asit stands, proceeding with auction as scheduled is unfair, unequal, and violates due
process, including under Commission decisionsin part discussed below.
In the Air-Ground Order, the Commission decided (footnotes in original shown but not
included as a footnotes below; underlining added):
A. Incorporation by Reference of the Part 1 Standardized Auction Rules

26. In the Air-Ground Auction Notice, the Commission proposed to conduct
auctions of both commercial and general aviation air-ground licenses in
conformity with the general competitive bidding rulesin Part 1, Subpart Q, of the
Commission's Rules, and substantially consistent with the bidding procedures that
have been employed in previous Commission auctions.90 Specifically, the
Commission proposed to employ the Part 1 rules governing, among other things,
designated entities, application and payment procedures, collusion issues, and
unjust enrichment. Under this proposal, such rules would be subject to any
modifications that the Commission may adopt in its Part 1 Competitive Bidding
proceeding.91 The Commission noted that because aternative band plans are
being made available in the 800 MHz air-ground service, with the selection of the
final band configuration to be determined by applicants bids in the auction, the
determination of whether individual applications are mutually exclusive for
purposes of Section 309(j) of the Communications Act will be based on whether
different applicants have applied for licenses in different band configurations as
well as on whether different applicants have applied for the same licenses.92 The
Commission tentatively concluded, however, that this and any other differences
from its past auctions do not necessitate any changes to the Part 1 competitive
bidding rules, and that the Wireless Telecommunications Bureau can address such
differences through its standard practice of seeking comment on and establishing
procedures for specific auctions.93

27. We adopt our proposa to auction both 800 MHz commercial and 400 MHz
genera aviation air-ground licenses in conformity with the general competitive
bidding rules set forth in Part 1, Subpart Q, of the Commission's Rules. The only
party that commented on this proposal, Space Data, supports the use of our Part 1
competitive bidding rules for the commercia air-ground service, indicating that
the use of these well-established rules provides auction participants with
consistent guidance, reduces the burden on the public and the Commission of
developing service-specific auction requirements, and ensures that the
commercia air-ground auction will not be unduly delayed.94 Space Data also
states that any differences from past auctions resulting from the ability to bid
under alternative band configurations do not necessitate changes to the Part 1
competitive bidding rules.95 We agree that using our Part 1 rules provides auction
participants, the public, and the Commission with significant benefits, and we
believe that they should be applied absent any demonstrated need to alter them for
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particular circumstances. Because we find no need to change them here, we will
apply these rules to both commercial and general aviation air-ground auctions.

Above, the Commission, consistent with the requirements of the Administrative
Procedures Act (“APA”) for agency rulemaking, correctly subjected substantive bidding rules
and procedures (procedures are “rules’ under the APA)14 to public notice and comment.
However, as shown in the Petition and this Supplement, the concluding finding above was in
error—there is indeed a need to alter the standard bidding rulesl5—and thereafter the Bureau’'s
implementation of this decision repeated the error in the Auction PN (DA 06-299, rel. Feb. 21,
2006), and finally the Clarification PN, avoiding Petitioners’ Petition, failed to fix this problem.

The needed clarifications and/ or amendments requested in the Petition (as hereby
Supplemented) would constitute under the APA substantive rules not exempted from its
requirements of public notice and comment and a post-publication 30-day minimum period prior
to becoming effective,16 including since they would define and impose major restrictions on

bidder and licensee dligibility, and as such, aso have magjor effect upon any affected bidder’s

14 5U.S.C. §551:

.. .. "“rule’ means the whole or a part of an agency statement of genera or
particular applicability and future effect designed to implement, interpret, or
prescribe law or policy or describing the organization, procedure, or practice
requirements of an agency and includes the approval or prescription for the future
of rates, wages, corporate or financial structures or reorganizations thereof, prices,
facilities, appliances, services or allowances therefor or of vauations, costs, or
accounting, or practices bearing on any of the foregoing; . . .

15 Thisis clear by the questions posed in the Petition as hereby Supplemented, including the
guestions related to whether, given the language in Section 22.853 (which clearly needs
amending or clarification to be understandable), any agreement between bidders is permissible,
and if so, whether some bidding among such bidders is prohibited (or, as the Clarification PN
suggests as an apparent quick fix, would be alowed, but then ultimately rejected by staff by a
criteria not described). The standard Part 1 rules on auctions do not apply without substantial
changes for this auction that is unique based on the three band-plan configurations, the eligibility
restriction, and other matters.

16 5U.S.C. §553.
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auction preparation, plans, risk analysis, and financing commitments (as described in the Petition
and Motion, and Supplement). Without such clarification and/or amendment, Petitioners believe
that the current rule Section 22.853 and related public notices are too vague to be legally valid
agency action.17

Amendment of the Motion

For reasons just given, the two 21-day period described in the Motion are herby amended
to 30 days.

Correction to the Petition and Motion Certificates of Service

The correct dates on these should be May 1, 2006 (the filing date), not April 31, 2006.
Closing
Accordingly, as hereby supplemented and amended, the Petition should be answered and
the Motion granted.

[Execution on following page.]

17 The Due Process Clause of the Constitution prohibits laws so vague that persons of
ordinary intelligence must guess at their meaning. Grayned v. City of Rockford, 408 U.S. 104,
108-109 (1972), U.S v. L. Cohen Grocery Co., 255 U.S. 81 (1921). This basic due process
concept has repeatedly been adopted by federal courts in determining whether agencies have
overstepped their bounds in enforcing their regulations. S. G. Lowendick and Sons, Inc. v. Reich,
70 F.3d 1291 (D.C. Cir. 1995); General Electric Co. v. EPA, 53 F.3d 1324 (D.C. Cir. 1995);
McElroy Electronics Corp. v. FCC, 990 F.2d 1351 (D.C. Cir. 1993). The above text is from the
House Report 104-859 - Regulatory Fair Warning Act.
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Respectfully,

(Filed electronically. Sgnature onfile.)

Warren Havens

President:

AMTS Consortium LLC, and

Intelligent Transportation & Monitoring WirelessLLC

2649 Benvenue Avenue # 2-3
Berkeley, CA 94704

(510) 841 2220 phone

(510) 841 2226 fax

May 8, 2006

The Petition and Motion are attached hereto in the electronic version of this Supplement,
but not in the mailed copies.
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Beforethe

Federal Communications Commission
Washington, D.C. 20554

In the Matter of:

AUCTION 65
Report No. AUC-06-65-B

In the Matter of:

Amendment of Part 22 of the Commission’s
Rules To Benefit the Consumers of Air-Ground
Telecommunications Services

Biennia Regulatory Review—Amendment of
Parts 1, 22, and 90 of the Commission’s Rules

Amendment of Parts 1 and 22 of the
Commission's Rules To Adopt Competitive
Bidding Rules for Commercia and General
Aviation Air-Ground Radiotel ephone Service

Application of Verizon Airfone Inc. for Renewal
of 800 MHz Air-Ground Radiotelephone
License, Call Sign KNKG804

To: Office of the Secretary
Attn: Chief, Auctions Division

N N N N N N N N N N N N N N N N N N N N N N

DA 06-299

WT Docket No. 03-103

WT Docket No. 05-42

File No. 0001716212

Petition for Declaratory Ruling

and

Motion for Stay and Rescheduling of Auction 65

Expedited Action Requested

Intelligent Transportation & Monitoring Wireless LLC and AMTS Consortium LLC,

gualified bidder applicants in Auction 65 (“ Petitioners’”), hereby request a Declaratory Ruling on

the questions posed below under Section 1.2 of the Commission Rules, and request arelated stay

and rescheduling of the auction as described below. Petitioners seek expedited action due to the

proximity of the auction commencement date.
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Motion for Stay and Rescheduling

Petitioners reserve the right to withdraw this Motion and the related Petition, and to seek
aternative declaratory and stay relief in a court with jurisdiction on matters presented herein.18

Petitioners hereby request that the start date of Auction 65 be rescheduled to a date that is
() no less than 21 days after the release of a decision addressing the questions posed below, or
(i1) if such decision would require or reasonably call for any new or amended Form 175 of any of
the applicants found to be a qualified bidder applicant, or dismissal of any such Forms 175, then
adate that is no less than 21 days after the release of athe latest public notice on such matters.

Petitioners are affiliates of each other and have a permissible, disclosed bidding
agreement with regard to Auction 65. The questions posed below, and resolution thereof prior to
the auction, are critical to the qualification and capability of Petitioners to participate in this

auction. Also, there are other qualified bidder applicants in Auction 65 that also have a disclosed

18 Petitioner may seek stay relief from a US court with jurisdiction without first moving
before the Commission where “[U]nder the unique circumstances of this case, it appears virtually
certain that the Commission would not grant a stay in this matter.” Prometheus Radio Project v.
FCC, (3d Cir. 2003), No. 03-3388, Order, Sept. 3, 2003 (“Prometheus’). Petitioners have cause
to seek such alternative, court relief. Thisincludes, among other reasons, Petitioners experience
in similar requests in a past auction that were not responded to. Prior to Auction 61, Petitioners
requested formal responses from the Bureau on two matters critical to their participation.
Neither was provided; however, Auctions staff advised that they will be “watching” Petitioners
bidding. One matter involved Auction 61's public notice on procedures deviating from the
existing rules and Orders with regard to when final payments would be due when a winning
bidder sought tribal lands bidding credits. This request was passed among various FCC staff, but
was not answered. The other matter involved clarification regarding the permissibility under
applicable rules of certain potential bidding by Petitioners, who are common-controlled affiliated
entities, with a disclosed bidding agreement. Auctions staff responded to this orally, but would
not provide any definitive or written response. By not providing either requested response,
Petitioners were inhibited in this Auction 61, including their ability to bid higher amounts in the
auction, and damaged in post-auction business, including by being subject to post-auction
adverse petitions filed with the Commission in which Petitioner’s bidding of sort described in
their second request, just noted, was artificially challenged.
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bidding agreement (see Exhibit 1 hereto), and/or affiliates, and who, Petitioners believe, may be
affected by the posed matters and their resolution.19

Petitioners did not participate in the above-captioned dockets with regard to Commission
decisions and rules relating to Auction 65 and the subject Air-Ground Service. Petitioners,
recently became interested in Auction 65 based on their internal business plan developments and
thus sought to and did qualify to participate in this auction. Petitioners did not have cause to
formulate and formally present the below questions until thistime.20

The Motion should be granted for reasons given below, in sum: through no fault of
Petitioners, an essential FCC rule section and provisions of a related Order need clarification or
amending to be understandable and consistent, and thus allow for an effective and fair auction.
When the letter or purpose of applicable rules are not followed in auction bidding and licensing,
or an auction is permitted under rules, Orders, or instructions that are not clear or that are in
conflict, the auction is defective including since these FCC errors artificially increase the risks
and devalue the licenses involved, and may provide unfair advantage to some bidders.

For reasons described herein, the Motion satisfies the criteria for grant:21 (1) irreparable
harm would result to some applicants including Petitioners if the Motion is not granted, (2)

Petitioners are likely to prevail in obtaining responses to the substance of the questions posed

19 Petitioners do not address whether applicants found not qualified may have a basis for
relief based upon a resolution of the matters posed herein, including since Petitioners do not
know the reason or reasons such parties were found not qualified. In any case, Petitioners
include such parties in the attached Certificate of Service Addendum.

20 In preceding weeks, Petitioners submitted a request by email to FCC Auctions legal staff
on some of the matters posed herein. In response, staff referred Petitioners to the two items
described in footnote 7 below. As noted at end of that footnote, Petitioners do not believe these
two items resolve any of the questions posed herein.

21 Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841,
843 (D.C. Cir. 1977).
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herein, and the questions call for substantive response for the clear public interests that would be
thus served thereby, (3) no party with interest (other auction applicants) would be adversely
affected, principally since these questions on fundamental auction rules and post-auction
licensing should be addressed prior to the auction for a fair, efficient, and effective auction and
post auction licensing,22 and (4) the public interest would be served.

Regarding criterion 1 above, irreparable harm, for reasons given in the “Discussion”
sections below, it appears that under the subject unclear rule and Order provisions, Petitioners
and other applicants cannot or may not be able to bid in the auction under their existing bidding
agreements, or at lease such bidding would be restricted beyond existing auction procedures. In
either case, such applicants, even if allowed such bidding by the auction bidding mechanism,
would be at risk after the auction of Commission-imposed disqualification, default, or other
sanctions, and of petitions to deny and other adverse third-party actions, and of loss of time and
funds involved in such bidding and post-auction adverse actions. |f such applicant harm occurs,
it would also result in injury to public interests, including delays in licensing and related public
and private services, expenditure of FCC staff time in these matters, potential need to reauction

the spectrum,23 and injury to FCC auction integrity and thus to competition in future auctions.

22 Petitioners do not believe that, even if an applicant would benefit from proceeding to the
auction as currently scheduled, it is entitled to such benefit where the auction and post-auction
licensing involves, as it would, unclear and conflicting ground rules (as described herein) that, at
minimum, disadvantage others applicants including Petitioners. In addition, “The harm to
petitioners absent a stay would be the likely loss of an adequate remedy . . . . In contrast to this
irreparable harm, there is little indication that a stay . . . will result in substantial harm to the
Commission or to other interested parties. Washington Metro. Area Transit Comm'n v. Holiday
Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). Granting the stay pending judicial review would
maintain the status quo in order to permit appellate review after briefing on the merits." Cited in
the Prometheus stay Order (see footnote 1).

23 For example, see DA 99-1731, August 30, 1999, letter from Amy J. Zoslov, Chief,
Auctions and Industry Analysis Division, to Eric W. DeSilva, Wiley, Rein & Fielding, regarding
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the default of Progeny LMS LLC in Auction 21, Location and Monitoring Service (copy
available at: http://wireless.fcc.gov/auctions/21/releases/da991731.txt). The Auction 21 proce-
dures and mechanism allowed Progeny to bid on more spectrum in BEA107, Minneapolis-St.
Paul, MN, and BEA 164, Sacramento-Y olo, CA, than permitted under an applicable LMS rule
that provided that no one party may be licensed for more then 8 MHz in the LMS Multilateration
service. This rule resulted, as the Commission intended and explained in related rulemaking
Orders, in two competing licensees in this service—the same in purpose, structure, and result as
Section 22.853 serves with regard to the Air-Ground service. Prior to this Auction 21, the
controlling party in Petitioners, Warren Havens (who participated in Auction 21, buying most of
the LMS-A block licenses in the nation) inquired of Commission staff as to whether they would
not make it clear to all bidders that bidding on LMS licenses in a market in excess of this
spectrum cap, if such bids were the final high bids, would result in defaults due to this spectrum
eligibility cap. Inresponse, FCC staff instructed Havens that FCC staff would not act to prohibit
such bidding that could result in such default, but if any applicant did bid in such manner and
obtained high bids for spectrum in excess of this spectrum cap, then a default would result. This
resulted in these two major-market licenses that Progeny defaulted on not being licensed for
several more years, waste of FCC staff time, and other private and public-interest injuries that
could have been easily avoided had the FCC either created a bidding mechanism that did not
allow bidding that could lead to such default, or at least made clear in a public notice before the
auction that bidding inconsistent with this eligibility restriction must not be engaged in, with
substantial sanctions established for violation in addition to standard default payments and
ramifications.
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Request for Declaratory Ruling

The questions posed pertain to Section 22.85324 of the Commission Rules:

Sec. 22.853 Eligibility to hold interest in licenses limited to 3 MHz of
spectrum.

No individual or entity may hold, directly or indirectly, a controlling interest in
licenses authorizing the use of more than three megahertz of spectrum (either
shared or exclusive) in the 800 MHz commercial aviation Air-Ground
Radiotelephone Service frequency bands (see Sec. 22.857). Individuals and
entities with either de jure or de facto control of a licensee in these bands will be
considered to have a controlling interest in its license(s). For purposes of thisrule,
the definitions of “controlling interests” and “affiliate” set forth in paragraphs
(©)(2) and (c)(5) of Sec. 1.2110 of this chapter shall apply.

Questions Presented

1. Does “controlling interest” in Section 22.853 include all “affiliates” as defined
Section 1.2110?

2. Does the €ligibility restriction in Section §22.853 prohibit all bidding
agreements of any kind among otherwise qualified bidders?

3. If the answer to question 2 is “no” (that is, at least some bidding agreements
are permitted), then: Does the digibility restriction in Section §22.853 prohibit two qualified
bidders who have a bidding agreement with each other that was properly disclosed from bidding
in any round for the both licenses in any one (of the three) license-pair configurations?

4. In the Air-Ground Order, paragraph 44 (cited below), what is meant by:
“together with the other provisions of Sections 1.2110(c)(2) and 1.2110(c)(5), these provisions
will ensure that no entity will hold a controlling interest in more than three megahertz of
spectrum (shared or exclusive) in the 800 MHz air-ground band” ?

24 See aso (1) Auction No. 65 Procedures Public Notice at paragraph no. 6. "Auction of
800 MHz Air-Ground Radiotel ephone Service Licenses Scheduled for May 10, 2006, Notice and
Filing Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for
Auction No. 65," Public Notice, DA 06-299 (rel. Feb. 21, 2006) (the “Auction PN"), and (2) the
Air-Ground Order at paragraph nos. 39-44. Amendment of Part 22 of the Commission’'s Rules to
Benefit the Consumers of Air-Ground Telecommunications Services, Biennial Regulatory
Review - Amendment of Parts 1, 22, and 90 of the Commission’'s Rules, Amendment of Parts 1
and 22 of the Commission's Rules to Adopt Competitive Bidding Rules for Commercial and
Genera Aviation Air-Ground Radiotelephone Service, WT Docket Nos. 03-103 and 05-42,
Report and Order and Notice of Proposed Rulemaking, 20 FCC Rcd 4403 (the “Air-Ground
Order”). Thesetwo items deal with subject mattersin, but do not answer, the questions posed.
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Discussion of Question 1

Question: Does “controlling interest” in Section 22.853 include al “affiliates’ as defined
Section 1.21107?

Discussion: The Air-Ground Order (emphases added) provides:

44. We aso will apply the definitions of “controlling interests’ and “affiliate”
currently set forth in Sections 1.2110(c)(2) and 1.2110(c)(5) of the Commission's
rules.25 These provisions have worked well to identify individuals and entities
that have the ability to control applicants for Commission licenses and therefore
are well-suited to our goal here of ensuring that no party will hold a controlling
interest in more than three megahertz of spectrum (shared or exclusive) in the 800
MHz air-ground band. We note that Section 1.2110(c)(2) includes the
requirement that ownership interests generally be caculated on a fully diluted
basis,26 and also provides that any person who manages the operations of an
applicant pursuant to a management agreement, or enters into a joint marketing
agreement with an applicant, shall be considered to have a controlling interest in
the applicant if such person, or its affiliate, has authority to make decisions or
otherwise engage in practices or activities that determine, or significantly
influence, the types of services offered, or the terms or prices of such services.27
We find that, together with the other provisions of Sections 1.2110(c)(2) and
1.2110(c)(5), these provisions will ensure that no entity will hold a controlling
interest in more than three megahertz of spectrum (shared or exclusive) in the 800
MHz air-ground band.

The above paragraph appears to mean but does not clearly state that the definitions of
“controlling interests’ and “affiliates’ in, “together with the other provisions of” Sections
1.2110(c)(2) and 1.2110(c)(5), will be used to determine what is a “controlling interest” under
Section 22.858. Under Section 1.2110, some “affiliates’ have “controlling interests” and some

don't. If al that the above paragraph meant was that the definition of “controlling interest” in

25  [Footnote 161 in original:] 47 C.F.R. 88 1.2110(c)(2) & (5). These provisions define
controlling interests and affiliates for the purpose of determining auction applicants eligibility
for small business provisions.

26 [Footnote 162 in original:] 47 C.F.R. 8 1.2110(c)(2)(ii)(A)(1).

27 [Footnote 163 in original:] 47 C.F.R. 88 1.2105(c)(2)(ii)(H) & ().
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Section 1.2110 will be used in Section 22.853, that could have been stated and that would have
included affiliates that had controlling interest.

Thus, it is not clear whether “controlling interests’ in Section 22.853 (i) means all
“controlling interests’ and all “affiliates” described in 1.2110(c)(2) and 1.2110(c)(5), or (ii)
means all “controlling interests’ described in 1.2110(c)(2) and 1.2110(c)(5).

Discussion of Question 2

Question: Does the eligibility restriction in Section 8§22.853 prohibit all bidding
agreements of any kind among otherwise qualified applicants?

Discussion: Sections 1.2110(c)(2) and 1.2110(c)(5) describe various relations that would
be deemed to give rise to a “controlling interest.” A bidder with a bidding agreement with
another bidder by definition is in a relation where the two have agreed upon their actions in the
auction to seek licenses, and possibly post-auction disposition of licenses obtained, each of
which involves control that either does or may fall within the definitions of “controlling interest”
in these Sections, and even more so if the answer to Question 1 above is that “controlling
interests’ in Section 22.858 means all “controlling interests” and all “affiliates” described in
1.2110(c)(2) and 1.2110(c)(5).

Also, while the purpose of Section 1.2110 is related to the bidder entity (e.g., see footnote
8 herein), the purpose of Section 22.583 is related to the subject two licenses. The “controlling
interests” of concern under Section 22.585 is control of the licenses, not control in the licensee
per se. Thus, even if one party may not have controlling interest in a bidder, or licensee, such
party may have control over the bidder entity’s bidding for and disposition of a license, as may
arise in abidding agreement. Also, the Auction PN states that a bidder can place afinal bid in a

round on one license only.
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From all the above, it appears that under Section 22.858 and the relevant provisions of
the Air-Ground Order noted above that the answer to Question 2 is or may be “yes.” 28 However
bidding agreements have been allowed and in fact Petitioners and other applicants have disclosed
bidding agreements (see Exhibit 1 below). Thus, there appears to be a conflict between, on the
one hand, the letter and purpose of the eligibility restriction language in Section 22.858 and the
related Air-Ground Order paragraphs, and on the other hand, the bidding agreements thus far
allowed and the bidding that will result under such agreements.

Discussion of Question 3

Question: If the answer to question 2 is “no” (that is, at least some bidding agreements
permitted), then: Does the €eligibility restriction in Section §22.853 prohibit two qualified
bidders who have a bidding agreement with each other from bidding with the intent to have, and
the possible result of having, the standing high bids at the end of a round of bidding for both
licenses in any one (of the three) license-pair configurations?

Discussion. For the reasons given in the discussion above regarding Questions 1 and 2, it

appears that the answer to Question 3is“yes.”

Discussion of Question 4

Question: In the Air-Ground Order, paragraph 44 (cited below), what is meant by:
“together with the other provisions of Sections 1.2110(c)(2) and 1.2110(c)(5), these provisions
will ensure that no entity will hold a controlling interest in more than three megahertz of
spectrum (shared or exclusive) in the 800 MHz air-ground band” ?

Discussion: It should be clarified as to whether “these provisions’ means the definitions

of “controlling interests” and “affiliates” contained in Sections 1.2110(c)(2) and 1.2110(c)(5).

28  For example: (i) if such bidders bid as posed in question 3 (bidding for both licenses in
one of the license configurations), it would appear to be prohibited (see Discussion of Question
3), and (ii) if, instead, such bidders together submitted final bids in a round for licenses in more
than one configuration, that would also appear to be prohibited, since the Commission allows a
bidder to submit a bid on only one license as a fina bid in around, and in this auction, Section
22.858 appears to result in any bidders in a bidding agreement being deemed or possible deemed
as having the same controlling interests (see Discussion of Questions 1 and 2).
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Principally, it should be clarified as to how “these provisions’ and “the other provisions’ of
1.2110(c)(2) and 1.2110(c)(5) “ensure that no entity will hold a controlling interest in more than
three megahertz of spectrum”? Apart from these two initially referenced definitions, what other
provisions in these two Sections 1.2110(c)(2) and 1.2110(c)(5) must a bidder and post-auction
licensee adhere to? If these two Sections were only referenced for their definitions of
“controlling interests’” and “affiliates,” then there would have been no need for the reference to
“the other provisions,” or the reference to “these” and “the other” provisions “ensuring” the

subject restriction.

Respectfully,

(Filed electronically. Sgnature onfile.)

Warren Havens

President:

AMTS Consortium LLC, and

Intelligent Transportation & Monitoring WirelessLLC

2649 Benvenue Avenue # 2-3
Berkeley, CA 94704

(510) 841 2220 phone

(510) 841 2226 fax

April 30, 2006
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Exhibit 1

Auction 65 Qualified bidders: disclosable agreements.
All data below isfrom FCC Forms 175 online on 4-30-06.

Petitioners

1. AMTSConsortium LLC, and
2. Intelligent Transportation & Monitoring WirelessLLC
(each--)
2649 Benvenue Avenue, #2-3
Berkeley, CA 94704
Attn: Warren Havens, President
(510) 84 2220, phone
(510) 841 2226, fax
jstobaugh@tel esarus.com
[aso: wchavens@aol.com]
Disclosed agreement between these two.

Others

3. AcadiaBroadband, LP
4 Richmond Square, Suite 330
Providence RI 02906
Attn: Charles C Townsend, Pres.
(401)458-1900 phone
(401)458-1998 fax
ctownsend@hiwire.net

No disclosed agreement.

4. ACBidCoLLC
One Rockefeller Plaza, 32nd Floor
New York NY 10020
Attn: Christopher P Minnetian, Managing Director
(212) 218-8745 phone
cminnetian@ripplewood.com
Disclosed agreements with:
AirCell, Inc., (abidder) Ripplewood Holdings, LLC, and AC HoldCo, LLC.

AC BidCo LLC (continued)
Steven J Hamrick Esqg
1919 Pennsylvania Ave., N.W., Suite 600
Washington DC 20006
(202) 939-7972 phone
(202) 387-3467 fax
shamrick@fw-law.com

5. AirCél, Inc.
1172 Century Drive, Suite 280
Louisville CO 80027
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Attn: Todd S Londa, CFO
(303) 379-0243 phone
(303) 604-4043 fax
tlonda@aircell.com
Disclosed agreementswith:
AC BidCo LLC (abidder), and Ripplewood HoldingsLLC.

6. LiveTV,LLC
1333 Gateway Drive, Suite 1007
Melbourne FL 32901
Attn: Jeffrey A Frisco, Vice President
(321) 258-8433 phone
(321) 308-3939 fax
Jeff.Frisco@livetv-ifs.com

No disclosed agreement.

7. Space Data Spectrum Holdings, LLC
460 South Benson Lane, Suite 11-12
Chandler AZ 85224
Attn: Gerald M Knaoblach, President
(480) 403-0030 phone
(480) 403-0021 fax
knoblach@spacedata.net

No disclosed agreement.

8. Unison Spectrum, LLC

3351 Wilbury Road

Oak Hill, VA 20171

Attn: Todd M Lawyer, President

(703) 860-1904 phone

(703) 860-1905 fax

tlawyer @unisonspectrum.com
No disclosed agreement.

9. Verizon Airfonelnc.
2809 Butterfield Rd.
Oakbrook IL 60522-9000
Attn: William E. Pallone, President
(630) 575-1270 phone
bill.pallone@verizon.com
Disclosed agreement with Airvana.

Verizon AirfoneInc. (continued)
Donald C. Brittingham
1300 | Street, N.W. Suite 400 W
Washington DC 20005
(202) 589-3785 phone
(202) 589-3750 fax
donald.c.brittingham@verizon.com
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Certificate of Service
(see also following Addendum)

The undersigned certifies that he has, on this 31% day of April 2006, caused to be served, unless
noted otherwise below, by placing into the US Postal Service mail system with first-class postage affixed,
with copies aso provided by email and fax numbers given below, a copy of the foregoing “Petition for

Declaratory Ruling and Motion to Reschedul€” to the following:

FCC Secretary
By email only to WTBSecretary @fcc.gov
(Filed electronically under FCC 01-345)

FCC Auctions Division
By email only to Mr. H. Davenport:
Howard.Davenport@fcc.gov

Acadia Broadband, LP

4 Richmond Square, Suite 330
Providence Rl 02906

Attn: Charles C Townsend, Pres.
(401)458-1998 fax
ctownsend@hiwire.net

AC BidCoLLC

One Rockefeller Plaza, 32nd Floor

New York NY 10020

Attn: C. P. Minnetian, Managing Director
cminnetian@ripplewood.com

ACBIdCo LLC

Steven JHamrick Esqg

1919 Pennsylvania Ave., N.W., Suite 600
Washington DC 20006

(202) 387-3467 fax
shamrick@fw-law.com

AirCdl, Inc.

1172 Century Drive, Suite 280
Louisville CO 80027

Attn: Todd S Londa, CFO
(303) 604-4043 fax
tlonda@aircell.com

LiveTV,LLC

1333 Gateway Drive, Suite 1007
Melbourne FL 32901

Attn: Jeffrey A Frisco, Vice President
(321) 308-3939 fax
Jeff.Frisco@livetv-ifs.com

Space Data Spectrum Holdings, LLC
460 South Benson Lane, Suite 11-12
Chandler AZ 85224

Attn; Gerald M Knoblach, President
(480) 403-0021 fax
knoblach@spacedata.net

Unison Spectrum, LLC

3351 Wilbury Road

Oak Hill, VA 20171

Attn: Todd M Lawyer, President
(703) 860-1905 fax

tlawyer @unisonspectrum.com

Verizon Airfonelnc.

2809 Butterfield Rd.

Oakbrook IL 60522-9000

Attn: William E. Pallone, President
bill.pallone@verizon.com

Verizon Airfone Inc.

Donald C. Brittingham

1300 | Street, N.W. Suite 400 W
Washington DC 20005

(202) 589-3750 fax
donald.c.brittingham@verizon.com

[Filed Electronically. Sgnature on File]

Warren Havens

Note: The information on this Certificate is from Auction 65 Forms 175 on the FCC website on 4-30-06.
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Certificate of Service
Addendum

The undersigned certifies that he has, on this 31% day of April 2006, caused to be served by
placing into the US Postal Service mail system with first-class postage affixed, with copies also provided
by email and fax numbers given below, a copy of the foregoing “Petition for Declaratory Ruling and
Motion to Reschedule” to the following entities listed in Pubic Notice DA 06-907, April 28, 2006, as
“non qualified bidders:”

Nsoro LLC

1211 Williams St. Ste. 200
Atlanta GA 30309

Attn: Darrell JMays, President
(404) 816-3520, fax
dmays@nsoro.com

ivars upatnieks

651 east shore drive
whitmore lake M| 48189
(734) 449-8951, fax
ivars@upatnieks.com

WorldCell, Inc.

801 Roeder Road, Suite 800

Silver Spring MD 20910

Attn: S. Blake Swensrud |1, President
(301) 562-9015, fax
bswensrud@worldcell.com

[Filed Electronically. Sgnature on File]

Warren Havens

Note: The information on this Certificate is from Auction 65 Forms 175 on the FCC website on 4-30-06.
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Certificate of Service
(see aso following Addendum)

The undersigned certifies that he has, on this 8" day of May 2006, caused to be served, unless noted
otherwise below, by placing into the US Postal Service mail system with first-class postage affixed, with
copies aso provided by email and fax numbers given below, a copy of the foregoing “Supplement to

Petition for Declaratory Ruling and Amendment to Motion to Reschedul€e’ to the following:

FCC Secretary:

By courier to address of record, and
by emalil to:

W T BSecr etar y@fcc.gov

FCC Auctions Division
By email only to Mr. H. Davenport:
Howard.Davenport@fcc.gov

FCC Office of General Counsel
By email only to Mr. Christopher:
Greg.Christopher @f cc.gov

Acadia Broadband, LP

4 Richmond Square, Suite 330
Providence Rl 02906

Attn: Charles C Townsend, Pres.
(401)458-1998 fax
ctownsend@hiwire.net

AC BidCoLLC

One Rockefeller Plaza, 32nd Floor

New York NY 10020

Attn: C. P. Minnetian, Managing Director
cminnetian@ripplewood.com

ACBIdCo LLC

Steven JHamrick Esqg

1919 Pennsylvania Ave., N.W., Suite 600
Washington DC 20006

(202) 387-3467 fax
shamrick@fw-law.com

AirCédl, Inc.

1172 Century Drive, Suite 280
Louisville CO 80027

Attn: Todd S Londa, CFO

(303) 604-4043 fax
tlonda@aircell.com

LiveTV,LLC

1333 Gateway Drive, Suite 1007
Melbourne FL 32901

Attn: Jeffrey A Frisco, Vice President
(321) 308-3939 fax
Jeff.Frisco@livetv-ifs.com

Space Data Spectrum Holdings, LLC
460 South Benson Lane, Suite 11-12
Chandler AZ 85224

Attn: Gerald M Knoblach, President
(480) 403-0021 fax
knoblach@spacedata.net

Unison Spectrum, LLC

3351 Wilbury Road

Oak Hill, VA 20171

Attn: Todd M Lawyer, President
(703) 860-1905 fax

tlawyer @unisonspectrum.com

Verizon Airfonelnc.

2809 Butterfield Rd.

Oakbrook IL 60522-9000

Attn: William E. Pallone, President
bill.pallone@verizon.com

Verizon Airfone Inc.

Donald C. Brittingham

1300 | Street, N.W. Suite 400 W
Washington DC 20005

(202) 589-3750 fax
donald.c.brittingham@verizon.com

[Filed Electronically. Sgnature on File]

Warren Havens

Note: The information on this Certificate is from Auction 65 Forms 175 on the FCC website on 4-30-06.
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Certificate of Service
Addendum

The undersigned certifies that he has, on this 8th day of May 2006, caused to be served by placing
into the US Postal Service mail system with first-class postage affixed, with copies aso provided by
email and fax numbers given below, a copy of the foregoing “Supplement to Petition for Declaratory
Ruling and Amendment to Motion to Reschedule’ to the following entities listed in Pubic Notice DA 06-
907, April 28, 2006, as “non qualified bidders:”

Nsoro LLC

1211 Williams St. Ste. 200
Atlanta GA 30309

Attn: Darrell JMays, President
(404) 816-3520, fax
dmays@nsoro.com

ivars upatnieks

651 east shore drive
whitmore lake M| 48189
(734) 449-8951, fax
ivars@upatnieks.com

WorldCell, Inc.

801 Roeder Road, Suite 800

Silver Spring MD 20910

Attn: S. Blake Swensrud |1, President
(301) 562-9015, fax
bswensrud@worldcell.com

[Filed Electronically. Sgnature on File]

Warren Havens

Note: The information on this Certificate is from Auction 65 Forms 175 on the FCC website on 4-30-06.
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Exhibit 2

The emails transmitting the Supplement and Amendment, and the Petition and Mation.

Subj:  RE: Auction 65: Petition for Declaratory Ruling & Motion for Stay
Date: Tuesday, May 9, 2006 3:16:56 PM

From: auction65@fcc.gov

To: wchavens@aol.com

From: auction65@fcc.gov (Auction 65)
To: wchavens@aol.com

The Commission released the Order titled, "In the Matter of Intelligent Transportation & Monitoring
Wireless LLC and AMTS Consortium, LLC, Petition for Declaratory Ruling and Motion for Stay of
Auction No. 65" DA 06-1001, today, May 9th. The Order is avalable at
http://wireless.fcc.gov/auctions/65.

-----Original Message-----

OFrom: wchavens@aol .com [mailto:wchavens@aol .com]

OSent: Monday, May 01, 2006 12:47 PM

OTo: WTBSecretary; Howard Davenport; fcc@bcpiweb.com

[Cc: ctownsend@hiwire.net; cminnetian@ripplewood.com;

Oshamrick @fw-law.com; tlonda@aircell.com; Jeff.Frisco@livetv-ifs.com;
Oknoblach@spacedata.net; tlawyer @unisonspectrum.com;
Obill.pallone@verizon.com; donald.c.brittingham@verizon.com;
Odmays@nsoro.com,; ivars@upatnieks.com; bswensrud@worldcell.com;
Ojstobaugh@tel esaurus.com; wchavens@aol .com

[JSubject: Auction 65: Petition for Declaratory Ruling & Motion for Stay
ad

ad

OFCC Secretary,

OWTB Secretary,

OMr. Davenport,

O

OThe attached is hereby filed electronically under FCC 01-345. A copy
Owill be

Ofiled today on ECFS and UL S under the dockets and File Number captioned
Ointhe

Oattached filing. All parties on the Certificates of Servicein the
Oattached

Ofiling are cc'ed on this email.

O

ORespectfully,

OWarren Havens

OPresident

OAMTS Consortium LLC

Ointelligent Transportation & Monitoring WirelessLLC
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The “Clarification Public Notice”

See following pages.
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e PUBLI C NOTI CE

Federal Communications Commission News Media Information 202 / 418-0500

445 12th St., S.W. Internet: http://www.fcc.gov
Washington, D.C. 20554 TTY: 1-888-835-5322
DA 06-984
May 4, 2006

AUCTION OF 800 MHz AIR-GROUND RADIOTELEPHONE SERVICE LICENSES
SCHEDULED FOR MAY 10, 2006

Clarification of Treatment of Bids by Bidders Sharing a Controlling I nterest

Report No. AUC-06-65-G (Auction No. 65)

On February 21, 2006, the Wireless Telecommunications Bureau (“Bureau”) announced the procedures
for the upcoming auction of new nationwide commercia Air-Ground Radiotel ephone Service licenses in
the 800 MHz band scheduled for May 10, 2006 (Auction No. 65).29 By this Public Notice, the Bureau
clarifies how previously-announced procedures will take into account the Commission’s requirement that
no individual or entity may hold, directly or indirectly, a controlling interest in licenses authorizing the
use of more than three megahertz of spectrum.30

Two nationwide commercial licenses in the 800 MHz band will be assigned based on the results of
Auction No. 65.31 Due to the restriction on any party holding a controlling interest in licenses
authorizing the use of more than three megahertz of spectrum, no party may hold a controlling interest in
more than one license to be assigned by Auction No. 65. Accordingly, the procedures of Auction No. 65
will not assign both licenses to any single applicant or to multiple applicants that, based on their short-
form auction applications (FCC Form 175), share a common controlling interest.32

29 *Auction of 800 MHz Air-Ground Radiotel ephone Service Licenses Scheduled for May 10, 2006;
Notice and Filing Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for
Auction No. 65,” Public Notice, DA 06-299 (rel. February 21, 2006) (71 Fed. Reg. 11645, March 8,
2006) (“Auction No. 65 Procedures Public Notice™).

3047 C.F.R. § 22.853.

31 See, generally, Auction No. 65 Procedures Public Notice. Auction No. 65 will offer for bidding six
nationwide commercial licenses in the 800 MHz band, comprising three alternative band configurations.
Only two licenses in one of these mutually incompatible band configurations will be assigned. The band
plan that receives the highest aggregate gross bid in the auction will be implemented, and licenses
composing that configuration will be assigned to winning bidders subject to review of their long-form
license applications.

32 Two applicants that have been found qualified to bid in Auction No. 65, AMTS Consortium, LLC and
Intelligent Transportation & Monitoring Wireless LLC, have reported that they share a common



Provisionally Winning Bids

In the Auction No. 65 Procedures Public Notice, we stated that, at the end of each bidding round, the FCC
Auction System will determine the provisionaly winning bids by determining which combination of
licenses comprising a single band plan has the highest aggregate gross bid amount by considering all of
the bids that have been placed in the auction subject to the restriction that a single bidder cannot have
more than one provisionally winning bid.33 Given that the restriction on holding more than one license
applies not only to a single bidder but also to multiple bidders sharing a common controlling interest, the
following more comprehensively describes how provisionally winning bids will be determined. At the
end of each bidding round, the FCC Auction System will determine which combination of licenses
comprising a single band plan has the highest aggregate gross bid amount by considering al of the bids
that have been placed in the auction subject to the restriction that neither a single bidder nor multiple
bidders sharing a common controlling interest, as disclosed on their short-form auction applications, can
have more than one provisionally winning bid.

The restrictions used in the process of determining provisionally winning bids will not impose any
restriction on bids that otherwise may be placed. That is, a single bidder, or multiple bidders sharing a
common controlling interest, may place bids on multiple licenses, including licenses that comprise a
single band plan. The process of determining provisionally winning bids will not select two such bids (
i.e, two bids on two licenses in a single band plan placed by a single bidder or by multiple bidders
sharing a common controlling interest) as the provisionally winning bids on both licenses. Nevertheless,
one of the bids placed by a bidder, or by multiple bidders that together may not hold more than one
license, may be selected as a provisionally winning bid.

The FCC Auction System's selection of provisionally winning bids does not constitute a Commission
determination that winning bidders are eligible to hold a license pursuant to Section 22.853 or any other
Commission rule. The restriction against selecting more than one provisionally winning bid from bids by
multiple bidders with a shared controlling interest will be implemented based on information the
applicants provided in short-form applications to participate in the auction. Each winning bidder remains
responsible for compliance with all applicable Commission rules governing applications for a license and
licensees, including Section 22.853. Winning bidders that are ineligible to hold a license for any reason
are subject to default payments under Section 1.2104(g)(2).34

Minimum Acceptable Bids

The Commission’s prohibition against assigning more than one license to multiple bidders sharing
common controlling interests also will be taken into account in the procedures for determining minimum
acceptable bid amounts in Auction No. 65. The Auction No. 65 Procedures Public Notice included an
explanation of how the process for determining minimum acceptable bid amounts.35 This process
includes setting a“ price” for each license described as follows:

controlling interest. See FCC Forms 175 for Auction No. 65 filed by AMTS Consortium, LLC and
Intelligent Transportation & Monitoring Wireless LLC (filed March 24, 2006). Short-form applications
and other information concerning Auction No. 65 may be viewed at http://wireless.fcc.gov/auctions/65/.

33 See Auction No. 65 Procedures Public Notice at  133.
34 See 47 C.F.R. 1.204(g)(2).

35 See Auction No. 65 Procedures Public Notice at 11 127-132.
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“For licenses with provisionally winning bids, this price will be equal to the amount of
the provisionally winning bid. For non-provisionally winning licenses, the price will be
equal to the amount of the highest bid placed on the license by any non-provisionaly
winning bidder.” 36

A more complete description of the process for determining the minimum acceptable bid for non-
provisionaly winning licenses reflects the fact that multiple bidders sharing a common controlling
interest cannot win more than one license. Thus, for non-provisionally winning licenses, the “price” used
to determine the minimum acceptable bid will be equal to the amount of the highest bid placed on the
license by any bidder that does not hold a provisionally winning bid and does not share a common
controlling interest with another bidder that holds a provisionally winning bid.

The FCC Auction System will not permit a bidder to place a new bid that is equal to or less than a bid the
bidder placed previously. As discussed above, a bidder may have placed bids that are not considered in
setting the minimum acceptable bid for alicense. Those bids may be higher than the minimum acceptable
bid amount or one or more of the additional acceptable bid amounts.37 That bidder will be limited to
bidding only in amounts that exceed the bids that bidder placed previously on the license. As a result,
some bidders may have fewer than nine acceptable bid amounts available on each license. The FCC
Auction System will list acceptable bid amounts for a given bidder consistent with this limitation and
only offer bid amounts greater that the bidder’ s previous bid on the license.

For additional information regarding this Public Notice, please contact:

Auctions and Spectrum Access Division, Wireless Telecommunications Bureau:

For bidding and software questions. Jeff Crooks at (202) 418-0660

For bidding, auction procedures, and general filing questions: Barbara Sibert at (717) 338-2868
For legal questions: Howard Davenport at (202) 418-0660

Mobility Division, Wireless Telecommunications Bureau:
For legal and service rule questions; Erin McGrath or Richard Arsenault at (202) 418-0620 (legal); or Jay
Jackson or Moslem Sawez at (202) 418-0620 (technical)

For technical questions about software or hardware, please contact FCC Technical Support at (877) 480-
3201, option nine; (202) 414-1250; or (202) 414-1255 (TTY).

-FCC-

36 Auction No. 65 Procedures Public Notice at 1 127.

37 See Auction No. 65 Procedures Public Notice, 11 127-132 (describing how bidders otherwise will be
able to make a bid of one of nine acceptable amounts).
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Federa Communications Commission DA 06-1001
Beforethe
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of

Intelligent Transportation & Monitoring Wireless
LLC and AMTS Consortium, LLC

Petition for Declaratory Ruling and Motion for
Stay of Auction No. 65

N N N N N N N N

ORDER
Adopted: May 9, 2006 Released: May 9, 2006

By the Chief, Auctions and Spectrum Access Division, Wireless Telecommunications Bureau:

I ntroduction

1.  The Wireless Telecommunications Bureau (“Bureau”) has before it a petition for declaratory
ruling and motion for stay of Auction No. 65 submitted on May 1, 2006, by Intelligent Transportation &
Monitoring Wireless LLC and AMTS Consortium, LLC (together, the “Havens Parties’).38 The Petition
seeks an interpretation of the rules governing 800 MHz Air-Ground Radiotelephone Service licenses, for
which an auction, Auction No. 65, is scheduled to begin on May 10, 2006, and requests that the auction
be delayed until at least 21 days after any such ruling is released. For the reasons set forth below, we
deny the request for declaratory ruling and dismiss the motion for stay as moot.

BACKGROUND

2. On February 22, 2005, the Commission released the Air-Ground Order, in which it adopted a
flexible regulatory approach to determine the future band configuration of the four megahertz of
dedicated spectrum in the 800 MHz commercia Air-Ground Radiotelephone Service.39 Based on the

38 Petition for Declaratory Ruling and Motion for Stay and Rescheduling of Auction 65 of Intelligent
Transportation & Monitoring Wireless LLC and AMTS Consortium, LL C, submitted electronically on
May 1, 2006 (“Petition”). Intelligent Transportation & Monitoring WirelessLLC and AMTS
Consortium, LLC are each controlled by Warren C. Havens. See FCC Form 175 for Auction No. 65 filed
by Intelligent Transportation & Monitoring Wireless LLC and AMTS Consortium, LLC. Short-form
applications and other information concerning Auction No. 65 may be viewed at:
http://wireless.fcc.gov/auctions/65/.

39 Amendment of Part 22 of the Commission’s Rules to Benefit the Consumers of Air-Ground
Telecommunications Services, Biennial Regulatory Review — Amendment of Parts 1, 22, and 90 of the
Commission’s Rules, Amendment of Parts 1 and 22 of the Commission’s Rules to Adopt Competitive
Bidding Rules for Commercial and General Aviation Air-Ground Radiotelephone Service, WT Docket
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band configuration proposals submitted by interested parties in the proceeding, the Commission decided
to assign nationwide air-ground licenses under one of three alternative band configurations, implementing
the band plan receiving the highest gross aggregate bid in an auction.40 In light of specific circumstances
relating to this spectrum, the Commission prohibited any party from obtaining a controlling interest,
either at auction or by a post-auction transaction, in more than three megahertz of spectrum (either shared
or exclusive) in the 800 MHz air-ground band.41 The Commission also requested comment on
competitive bidding rules for the 800 MHz commercial Air-Ground Radiotelephone Service.

3. On December 9, 2005, the Commission released the Air-Ground Reconsideration Order and
R& O, in which it resolved petitions for reconsideration of the Air-Ground Order and adopted competitive
bidding rules for the 800 MHz commercial Air-Ground Radiotelephone Service.42

4.  On February 21, 2006, the Bureau released its Auction 65 Procedures Public Notice
announcing the filing deadline for short-form applications (FCC Form 175), minimum opening bids and
other procedures for Auction No. 65.43 The Auction 65 Procedures Public Notice described procedures
pursuant to which this auction will offer nationwide commercial licenses in the 800 MHz band in three
aternative band configurations, and that licenses in only one of the three mutually incompatible band
configurations will be awarded.

5. On May 4, 2006, the Bureau released a public notice explaining that the computerized
competitive bidding system for Auction No. 65 has been programmed to recognize -- from the
information provided in potential bidders short form applications -- any bids that would run afoul of the
Commission’s rule that prohibits an individual or entity from holding, directly or indirectly, a controlling

Nos. 03-103 and 05-42, Report and Order and Notice of Proposed Rulemaking, 20 FCC Rcd 4403 (2005)
(“Air-Ground Order”).

40 Air-Ground Order, 20 FCC Rcd at 4405-06 1/ 1, 4418-22 1 24-32.

41 1d., 20 FCC Rcd at 4423-27 111 37-44. Thiseligibility restriction may be found at section 22.853 of the
Commission’srules. 47 C.F.R. § 22.853. For purposes of this prohibition, the Commission explained
that it would apply the definitions of “controlling interests’ and “ affiliate” currently set forth in Sections
1.2110(c)(2) and 1.2110(c)(5) of the Commission'srules. See Air-Ground Order, 20 FCC Rcd at 4427
44,

42 Amendment of Part 22 of the Commission’s Rules to Benefit the Consumers of Air-Ground
Telecommunications Services, Biennial Regulatory Review — Amendment of Parts 1, 22, and 90 of the
Commission’s Rules, Amendment of Parts 1 and 22 of the Commission’s Rules to Adopt Competitive
Bidding Rules for Commercial and General Aviation Air-Ground Radiotelephone Service, WT Docket
Nos. 03-103 and 05-42, Order on Reconsideration and Report and Order, 20 FCC Rcd 19663 (2005)
(“Air-Ground Reconsideration Order and R&O").

43 “Auction of 800 MHz Air-Ground Radiotelephone Service Licenses Scheduled for May 10, 2006;
Notice and Filing Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for
Auction No. 65,” Public Notice, DA 06-299 (rel. February 21, 2006) (71 Fed. Reg. 11645, March 8,
2006) (“Auction No. 65 Procedures Public Notice”). The Bureau had previously sought comment on
proposed procedures for Auction No. 65, consistent with the requirements of the Communications Act of
1934, as amended, and the Commission’srules. See Auction 65 Comment Public Notice.
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interest in licenses authorizing the use of more than three megahertz of spectrum.”  Specifically, the
Auction 65 Supplemental Procedures PN explains that the system used in Auction No. 65 will not assign
both licenses to any single applicant or to multiple applicants that, based on their short-form auction
applications (FCC Form 175), share a common controlling interest. Accordingly, since the Havens
Parties report on their short-forms that they share a common controlling interest, the Auction No. 65
system will prevent them from both becoming winning bidders in that auction.*

Discussion

Request for Declaratory Ruling

6. The Havens Parties pose four questions relating to the 800 MHz Air-Ground Service
eligibility restriction, which is found at Section 22.853 of the Commission’s rules.46 Each question in
the Petition is followed by additional argument concerning rules established by the Commission’s Air-
Ground Order, which the Havens Parties now believe warrant further clarification. The Havens Parties
concede that they did not participate in the rulemakings that established these services rules, and only
recently became interested in this auction and the 800 MHz Air-Ground Service. As explained below, to
the extent that the Havens Parties seek clarification on how the Auction No. 65 Procedures will apply the
Air-Ground eligibility restriction to their auction participation, the Auction No.65 Supplemental
Procedures PN provides that clarification. However, to the extent that the Havens Parties seek a
definitive pre-auction ruling concerning eligibility to hold an Air-Ground license based on the type of
factual information that is not required to be submitted until after the auction (and only then, by the
winning bidders), such questions are premature. Accordingly, the request for declaratory ruling is denied.

Questions One and Four

7.  The Petition first asks whether the term “controlling interests’ as used in Section 22.853 of
the Commission’s rules is intended to include al “affiliates” as defined by Section 1.2110.47 The
Petition cites a passage from the Air-Ground Order which states that the Commission “will apply the
definitions of ‘controlling interests and ‘affiliate’ currently set forth in Sections 1.2110(c)(2) and
1.2110(c)(5) of the Commission’srules.” 48 The Petition continues by stating that this language “ appears
to mean but does not clearly state that the definitions of ‘controlling interests and ‘affiliates’ in ...
Sections 1.2110(c)(2) and 1.2110(c)(5) will be used” for purposes of applying the eligibility restriction.49
The Havens Parties’ fourth question also seeks clarification of language in the Air-Ground Order

44 “ Auction of 800 MHz Air-Ground Radiotel ephone Service Licenses Scheduled for May 10, 2006;
Clarification of Treatment of Bids by Bidders Sharing a Controlling Interest,” Public Notice, DA 06-984
(rel. May 4, 2006) (“Auction 65 Supplemental Procedures PN”).

45 Seeid. n. 4.

46 See Petition at 6-10.

47 See Petition at 7-8.

48 Petition at 7, citing Air-Ground Order, 20 FCC Rcd at 4427 | 44.

49 Petition at 7.
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concerning the Commission’s intent underlying its decision to apply the definitions of “controlling
interests” and “affiliate” set forth in Sections 1.2110(c)(2) and 1.2110(c)(5) of the Commission’s rulesin
applying the Air-Ground eligibility restriction.50

8.  While these questions on their face appear to ask for an interpretation of the Commission’s
Air-Ground Order and service rules, we note that, as the Havens Parties acknowledge, the Air-Ground
Order and Section 22.853 of the Commission’s rules expresdly:

= prohibit anyone from holding a “controlling interest” in licenses authorizing the use of more
than three megahertz of this spectrum.

= apply the definitions of “controlling interests” and “affiliate” in Sections 1.2110 (c)(2) and
(©)(5) of the Commission’srules.

These provisions provide great detail about what constitutes a controlling interest, including specific
guidance on when entities are deemed to have control on the basis of their affiliation.

0. However, to the extent that the Havens Parties merely seek an explanation of how the
procedures of Auction No. 65 will apply to them, the Bureau’s Auction No. 65 Supplemental Procedures
PN stated that the auction procedures would not assign both licenses to them because they both report on
their auction applications that they are controlled by Warren Havens.51 Accordingly, we do not need to
look further behind the words of the Air-Ground Order and Section 22.853 of the Commission’s rules and
the request for a declaratory ruling is denied.

10. Alternatively, to the extent that the Havens Parties now seek a ruling in advance of the
auction about how certain service rules will be applied to the particular circumstances of individual
applications, we find that such questions are premature. The Havens Parties appear to misunderstand the
nature of the Commission’s review of short-form applications and the role of short-form applications in
the license assignment process. The Auction 65 Procedures Public Notice clearly explains:

An application to participate in an FCC auction, referred to as a short-form application or
FCC Form 175, provides information used in determining whether the applicant is
legally, technically, and financially qualified to participate in Commission auctions for
licenses or permits. The short-form application is the first part of the Commission’s two-
phased auction application process. In the first phase of this process, parties desiring to
participate in the auction file streamlined, short-form applications in which they certify
under penalty of perjury asto their qualifications. Eligibility to participate in bidding is
based on the applicant’s short-form application and certifications as well as its upfront
payment . . . . In the second phase of the process, winning bidders file a more
comprehensive long-form application.52

Consequently, while eligibility to participate in an auction and a participant’ s status as a winning bidder at
the close of the auction represent a preliminary determination that an applicant appears to be qualified

50 See Petition at 9-10.
51 Auction 65 Supplemental Procedures PN.

52 Auction 65 Procedures Public Notice at | 43.
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based on information provided on the short-form application, neither constitutes a final determination of
eligibility to hold an Air-Ground license under the Commission’s rules.53

11. Asthe Bureau explained in addressing a similar petition (and associated motion for stay) filed
by another entity controlled by Mr. Havens in advance of Auction No. 39, eligibility to participate in an
auction and €eligibility to hold a license are two different issues that are determined at different stages of
the licensing process.54 In regjecting the Havens-controlled entity’s challenge to another applicant’s
eligibility to hold alicense and its associated motion for stay of the auction in that instance, we observed
that:

A determination that an applicant is eligible to participate in an auction ... is merely
indicative that the applicant has passed the Commission’ sinitial screening process. It

does not preclude the Commission from subsequently determining that the applicant is
ingligible ... for grant of alicense. This is true because the Commission adopted a two-
phased approach to the review of auction applications and winning bidders
gualifications.55

Accordingly, to the extent that the Havens Parties are now seeking a ruling in advance of the auction
about how the rules may be applied to the circumstances of any particular winning bidders at the close of
Auction No. 65 or whether particular entities are qualified to hold Air-Ground licenses, such questions are
premature and the request for a declaratory ruling is denied.56

Question Two

12. The Havens Parties second question asks whether the eligibility restriction prohibits all
bidding agreements among Auction No. 65 applicants. In posing this question, the Havens Parties fail to
acknowledge the passage in the Auction 65 Procedures Public Notice which provides detailed guidance to
applicants in Auction No. 65 that have such agreements and discusses the disclosure requirements set
forth in the rules concerning such agreements.57 Again, to the extent that the Havens Parties ask how the
Auction No. 65 procedures will apply to their circumstances, the Bureau has aready answered that
guestion.58 In addition, with respect to permitted agreements between auction applicants, we note that

53 See Auction 65 Supplemental Procedures PN.

54 See Auction of Licenses for VHF Public Coast and Location and Monitoring Service Spectrum, Order,
17 FCC Rcd 19746, 19749 — 50 1 7 (Wireless Telecomm. Bur. 2002).

55 Id. (citation omitted). We note that other Havens-controlled entities also sought a stay of Auction No.
57, but subsequently withdrew that request. See Motions for Stay of Auction No. 57 and Requests for
Dismissal or Disgualification, Order, 19 FCC Rcd 20482 (WTB 2004).

56 All applicants must certify on their short-form applications under penalty of perjury that they are
legally, technically, financially and otherwise qualified to hold alicense. 47 C.F.R. § 1.2105(a)(2)(v).
Bidders are responsible for ensuring that they remain in compliance with all applicable rules both during
and after the close of the auction.

57 See Auction 65 Procedures Public Notice at 111 et seq.

58 See Auction 65 Supplemental Procedures Public Notice.
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while our finding of an applicant’s qualification to participate in an auction constitutes a preliminary
determination that the applicant will be able to hold the license -- based on the information provided in
the short form application -- we do not make any kind of final assessment of that applicant’s eligibility to
meet all of the requirements to hold alicense as set forth in the rules for the relevant service until after the
auction closes, based on the more detailed information that the long form application process provides.
Thus, we are able to avoid the delay and inefficiency that would attend such an examination of each
bidder prior to the auction. Accordingly, to the extent the Petition is requesting such a pre-auction
evaluation with respect to the Havens Parties' compliance with the Section 22.853 digibility restriction,
we believe that such arequest is premature.

Question Three

13. The Petition’s third question is predicated on a negative response to the second question and
asks whether Section 22.853 would prevent qualified bidders with a bidding agreement from becoming
the provisionaly winning bidder on the two licenses being offered in any of the band plans. As
mentioned above, the Auction 65 Procedures Public Notice explicitly contemplates participation in the
auction by applicants that have entered into agreements and which have been properly disclosed. Also as
noted above, the Bureau’ s Auction No. 65 Supplemental Procedures PN has stated that the system used in
Auction No. 65 will not assign both licenses to any single applicant or to multiple applicants (such as the
Havens Parties) that, based on their short-form auction applications, share a common controlling
interest.59 As discussed in that public notice, for Auction No. 65 at the end of each bidding round, the
FCC Auction System will determine which combination of licenses comprising a single band plan has the
highest aggregate gross bid amount by considering all of the bids that have been placed in the auction
subject to the restriction that neither a single bidder nor multiple bidders sharing a common controlling
interest, as disclosed on their short-form auction applications, can have more than one provisionaly
winning bid.60 We reiterate, however, that actions of and within the bidding system are not a fina
determination of eligibility to become a provisionally winning bidder or hold Air-Ground licenses.

Motion for Stay of Auction No. 65

14. In their Motion for Stay, the Havens Parties ask that the start date of Auction No. 65 be
postponed until at least 21 days after the Commission releases a declaratory ruling addressing the
guestions the Havens Parties raise in their Petition, or in the aternative, 21 days after release of a public
notice addressing any new, amended or dismissed short-form applications resulting from such a
declaratory ruling. Because we deny the Havens Parties’ request for a declaratory ruling, we dismiss the
Motion for Stay as moot.61

15. Inany event, the Havens Parties motion would be grantable only if they could show that: (i)
they are likely to prevail on the merits; (ii) they will suffer irreparable harm, absent a stay; (iii) other
interested parties will not be harmed if the stay is granted; and (iv) the public interest would favor a grant
of the stay.62 The Havens Parties fail to meet the standard for a stay of Auction No. 65. The Havens

59 1d.
60 Id.
61 See, e.g., Sainte Partners 11, LP, Memorandum Opinion and Order, 20 FCC Rcd 14723 (WTB 2005).

62 See Virginia Petroleum Jobbers Assn v. FPC, 259 F.2d 921 (D.C. Cir. 1958); Washington
Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977).
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Parties have failed to demonstrate that they would suffer irreparable harm in the absence of a stay. An
injury qualifies as “irreparable harm” only if it is both certain and great, it must be actual and not
theoretical .63 Thus, to demonstrate irreparable harm, the Havens Parties must provide “proof indicating
that the harm it alleges is certain to occur in the near future.64 The Havens Parties have supplied no such
proof. As noted above, the Commission’s rules can be unambiguously applied to their short-form
applications to participate in Auction No. 65.65 Moreover, the Bureau's Supplemental Procedures PN
explains how the previously-announced procedures for Auction No. 65 will apply to applicants with a
common controlling interest disclosed on their short-form applications.

16. Finaly, we do not agree with the Havens Parties' contention that a postponement of Auction
No. 65 would serve the public interest. We believe that the public interest is best served by maintaining
the current auction schedule. Two of the primary goals of the Commission’s auction program are to
ensure the development and rapid deployment of new technologies, products, and services for the benefit

of the public without delays, and promote the efficient and intensive use of the electromagnetic
spectrum.®® These goals can best be met by moving forward with the Auction No. 65 license assignment
process and by maintaining the announced auction schedule.67

Conclusion

17. Accordingly, it is ORDERED, pursuant to Sections 4(i) and 309(j) of the Communications
Act of 1934, as amended, 47 U.S.C. 88 154(i), 309(j), and Section 0.331 of the Commission’s rules, 47
C.F.R. 8§ 0.331, the Petition for Declaratory Ruling and Motion for Stay and Rescheduling of Auction 65
of Intelligent Transportation & Monitoring Wireless LLC and AMTS Consortium, LLC on May 1, 2006
ISHEREBY DENIED, to the extent discussed above, and IS OTHERWISE DISMISSED.

18. It is FURTHER ORDERED that copies of this Order will be sent to the Intelligent

Transportation & Monitoring Wireless LLC and AMTS Consortium, LLC and their representatives by
certified mail, return receipt requested.

FEDERAL COMMUNICATIONS COMMISSION

63 Wisconsin Gas Company v. FERC, 758 F.2d 669, 674 (D.C. 1985).
64 1d.

65 See FCC v. Radiofone, Inc., 516 U.S. 1301 (Stevens, Circuit Justice1995) (vacating stay of FCC
spectrum auction on ground that allowing auction to go forward would not defeat the power of Court of
Appealsto grant appropriate relief in the event respondent overcomes the presumption of validity that
supports the FCC regulations).

66 47 U.S.C. §309(j)(3 )(A) and (D).

67 See, e.g., Motion of Ranger Cellular and Miller Communications, Inc. for a Stay of Auction No. 45,
17 FCC Rcd 9320, 932 (WTB 2002) (explaining that if parties’ general arguments for granting a stay
were accepted, subsequent spectrum auctions would be at risk of substantial postponement pending
review of the myriad issues that parties raise in attempts to circumvent auctions for their individual
purposes).
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Margaret W. Wiener
Chief, Auctions and Spectrum Access Division
Wireless Telecommunications Bureau
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Certificate of Service
(see also following Addendum)

The undersigned certifies that he has, on this 10th-day of May 2006, caused to be served by email a
copy of the foregoing “Response to and Informal Request for Reconsideration of . . . " (in MS Word

format) to the following:

FCC Secretary:
by email to:
WTBSecretar y@fcc.gov

FCC Auctions Division
Howard.Davenport@fcc.gov
Auction65@fcc.gov

FCC Office of General Counsel
By email only to Mr. Christopher:
Greg.Christopher@fcc.gov

Acadia Broadband, LP

4 Richmond Square, Suite 330
Providence RI 02906

Attn: Charles C Townsend, Pres.
(401)458-1998 fax
ctownsend@hiwire.net

ACBidCoLLC

One Rockefeller Plaza, 32nd Floor

New York NY 10020

Attn: C. P. Minnetian, Managing Director
cminnetian@ripplewood.com

ACBIdCoLLC

Steven JHamrick Esq

1919 Pennsylvania Ave., N.W., Suite 600
Washington DC 20006

(202) 387-3467 fax
shamrick@fw-law.com

AirCel, Inc.

1172 Century Drive, Suite 280
Louisville CO 80027

Attn: Todd S Londa, CFO
(303) 604-4043 fax
tlonda@aircell.com

LiveTV,LLC

1333 Gateway Drive, Suite 1007
Melbourne FL 32901

Attn: Jeffrey A Frisco, Vice President
(321) 308-3939 fax
Jeff.Frisco@livetv-ifs.com

Space Data Spectrum Holdings, LLC
460 South Benson Lane, Suite 11-12
Chandler AZ 85224

Attn: Gerald M Knoblach, President
(480) 403-0021 fax
knoblach@spacedata.net

Unison Spectrum, LLC

3351 Wilbury Road

Oak Hill, VA 20171

Attn: Todd M Lawyer, President
(703) 860-1905 fax

tlawyer @unisonspectrum.com

Verizon Airfonelnc.

2809 Butterfield Rd.

Oakbrook IL 60522-9000

Attn: William E. Pallone, President
bill.pallone@verizon.com

Verizon Airfone Inc.

Donad C. Brittingham

1300 | Street, N.W. Suite 400 W
Washington DC 20005

(202) 589-3750 fax
donald.c.brittingham@verizon.com
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[Filed Electronically. Sgnature on File]

Warren Havens

Note: The information on this Certificate is from Auction 65 Forms 175 on the FCC website on 4-30-06.



Certificate of Service
Addendum

The undersigned certifies that he has, on this 10th day of May 2006, caused to be served by email
a copy of the foregoing “Response to and Informal Request for Reconsideration of . . . ” (in MS Word
format) to the following entities listed in Pubic Notice DA 06-907, April 28, 2006, as “non qualified
bidders:”

Nsoro LLC

1211 Williams St. Ste. 200
Atlanta GA 30309

Attn: Darrell JMays, President
(404) 816-3520, fax
dmays@nsoro.com

ivars upatnieks

651 east shore drive
whitmore lake M| 48189
(734) 449-8951, fax
ivars@upatnieks.com

WorldCell, Inc.

801 Roeder Road, Suite 800

Silver Spring MD 20910

Attn: S. Blake Swensrud |1, President
(301) 562-9015, fax
bswensrud@worldcell.com

[Filed Electronically. Sgnature on File]

Warren Havens

Note: The information on this Certificate is from Auction 65 Forms 175 on the FCC website on 4-30-06.
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Certificate of Service

|, Warren Havens, certify that | have, on this 7" day of August 2006, caused to be served
by placing into the USPS mail system with first-class postage affixed, unless otherwise noted, a
copy of the foregoing Petition for Clarification, and Action Deemed Appropriate, Under
Sections 1.939, 1.2108, and 1.41, including Exhibits, to the following:

ACBIdCoLLC

One Rockeféller Plaza 32nd Floor
New York, NY 10020

ATTN Christopher P. Minnetian

ACBIdCoLLC

Fleischman and Walsh, L.L.P.

1919 Pennsylvania Avenue, N.W. Suite 600
Washington, DC 20006

ATTN Steven J. Hamrick

LiveTV,LLC

1333 Gateway Drive, Suite 1007
Melbourne, FL 32901

ATTN Jeffrey A. Frisco

[Filed Electronically. Sgnature on File]

Warren Havens
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